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What is IRC 
Section 
199A?

– IRC Section 199A or “QBID” Qualified Business Income Deduction is a new deduction 
available to “pass-thru” entities. 

– The QBID aims to provide a substantial tax  benefit to individuals with “qualified   
business income” from a partnership, S corporation, LLC, or sole proprietorship. This 
income is sometimes referred to as “pass-through” income.

– The deduction is (very roughly) equal to the lesser of 20% of your qualified business 
income (think net taxable income from your business) or 20% of your overall taxable 
income as calculated on your 1040.



More specifically …

– The deduction is 20% of your “qualified business income (QBI)” from a partnership, S 
corporation, or sole proprietorship, defined as the net amount of items of income, gain, 
deduction, and loss with respect to your trade or business. The business must be 
conducted within the U.S. to qualify, and specified investment-related items are not 
included, e.g., capital gains or losses, dividends, and interest income (unless the interest 
is properly allocable to the business). The trade or business of being an employee does 
not qualify. Also, QBI does not include reasonable compensation received from an S 
corporation, or a guaranteed payment received from a partnership for services provided 
to a partnership’s business.



…continued

– The deduction is taken “below the line,” i.e., it reduces your taxable income but not 
your adjusted gross income (AGI). It is, however, available regardless of whether you 
itemize deductions or take the standard deduction. 
– In general, the deduction cannot exceed 20% of the excess of your taxable income over 
net capital gain. If QBI is less than zero it is treated as a loss from a qualified business in the 
following year.



For example:

– You are a real estate agent with net income of $275,000. You file a joint tax return with 
your spouse. Your taxable income is $300,000.

– Your QBID is the lesser of:

– $275,000 * 20% = $55,000 or

– $300,000 * 20% = $60,000

– Your QBID would be $55,000. This is a deduction claimed on your individual income 
tax return regardless of whether or not you itemize deductions. 



Are there limitations? Yes (of course)

o For taxpayers with taxable income above $157,500 ($315,000 for joint filers), an exclusion from 

QBI is phased in for “specified service” trades or businesses. 

o A “specified service trade or business” or “SSTB” for 199A purposes includes:

o trades or businesses involving the performance of services in the fields of health, law, 

accounting, consulting, athletics, financial or brokerage services, or where the principal asset 

is the reputation or skill of one or more employees or owners.

o If you are an SSTB and your income is between $157,500-$207,500 (SGL) or $315,000-

$415,000 (MFJ) you will qualify for a reduced QBID. We will not cover this calculation today.

o If you are an SSTB with taxable income over $207,500 (SGL) or $415,000 (MFJ), you do not 

qualify for the QBID; the deduction is 100% phased out.

o GOOD NEWS! Real estate agents and brokers are NOT defined as SSTBs!



Limitations for non “SSTBs”

– For non SSTBs, a limitation on the amount of the deduction is phased in based either on 
wages paid or wages paid plus a capital element.
– If your taxable income is at least $50,000 above the threshold, i.e., $207,500 ($157,500 + 
$50,000), your deduction for QBI cannot exceed the greater of (1) 50% of taxpayer's allocable 
share of the W-2 wages paid with respect to the qualified trade or business, or (2) the sum of 
25% of such wages plus 2.5% of the unadjusted basis immediately after acquisition of tangible 
depreciable property used in the business (including real estate). 
– Joint filers would use an amount $100,000 above the $315,000 threshold ($415,000).



Another example:

– Taxable income = $207,500 (single filer)

– QBI = $100,000

– W2 wages = $32,000

– Depreciable property = $0

– QBID = $16,000 calculated as:

– Lesser of:

– $100,000 * 20% = $20,000

– $32,000 * 50% = $16,000



Question: Does my 
rental property qualify 

for the QBID?

Answer: YES! IF
Your rental property rises to the level of a “trade 

or business”



What does that mean?



Trade or business defined (or not)

– The term “trade or business” is not defined in the Internal Revenue Code

– When considering whether or not a taxpayer’s activity qualifies as a “trade or 
business”, the tax courts most commonly look for the following fact patterns:

– The taxpayer must be involved in the activity with continuity and regularity

– The taxpayer’s primary purpose for engaging in the activity must be for income or 
profit

– The trade or business must be distinguished from an investment-related activity



IRS Notice 2019-07 – Safe Harbor

– This notice contains a proposed revenue procedure that 
provides for a safe harbor under which a rental real 
estate enterprise will be treated as a trade or business 
solely for purposes of section 199A.

– To qualify for treatment as a trade or business under this 
safe harbor, the rental real estate enterprise must satisfy 
the requirements of the revenue procedure. 

– The revenue procedure applies to taxpayers with taxable 
years ending after December 31, 2017.



Rental real estate enterprise 
defined
– Solely for purposes of this safe harbor, a rental real estate enterprise is defined as an 

interest in real property held for the production of rents and may consist of an 
interest in multiple properties. 

– The interest must be held directly or through an entity disregarded as an entity 
separate from its owner. 

– Taxpayers must either treat each property held for the production of rents as a 
separate enterprise or treat all similar properties held for the production of rents as 
a single enterprise. 

– Commercial and residential real estate may not be part of the same enterprise.
– Taxpayers may not vary this treatment from year-to-year unless there has been a 

significant change in facts and circumstances. 



Safe harbor requirements

– 1. Separate books and records are maintained to reflect income and expenses for 
each rental real estate enterprise; 

– 2. 250 or more hours of rental services are performed per year with respect to the 
rental enterprise; and

– 3. The taxpayer maintains contemporaneous records, including time reports, logs, or 
similar documents regarding (waived for 2018 only):

– Hours of all services performed

– Description of all services performed

– Dates on which such services were performed

– Who performed the services



What does this all mean?

– If you:
– 1. Own rental real estate; 
– 2. You meet the safe harbor requirements; 
– 3. Then you qualify for the Section 199A deduction.

– If you:
– 1. Own rental real estate;
– 2. Do not meet the safe harbor requirements, but DO have a real estate enterprise that 

rises to the level of a trade or business;
– 3. Then you also qualify for the Section 199A deduction.



Another example

– Anthony owns 2 rental properties. He spends 150 hours on property A and 175 
hours on property B. Both properties are residential real estate properties. The 
combined net income of the properties is $100,000. Anthony has no other income 
and he files a joint return with his wife.

– Anthony can elect to aggregate his 2 properties to qualify for the safe harbor (150 + 
175 = 325 hours of services performed). 

– Anthony meets the other criteria to qualify as a trade or business under the safe 
harbor. 

– His QBID is $100,000 * 20% = $20,000

– Anthony’s taxable income is $56,000. Without the QBID it would be $76,000.

– His tax savings is $2,400 (Tax bill of $8,739 with no QBID vs $6,339 with QBID).



Some thoughts for Real Estate 
Agents and Brokers

– The First IRS guidance implied Agents and Brokers were SSTB’s and only eligible for 
the QBID if their incomes were below the thresholds; luckily, final IRS regs make it 
clear they are not SSTBs. But, what if an agent or broker has income above the 
limits? How can they still qualify?

– Many agents and brokers are sole proprietors and as a result don’t pay themselves 
wages. By forming a Corporation an Making an S Election, they can pay themselves a 
“reasonable salary,” and as a result use those wages to qualify for the QBID on the 
income not paid out as wages. Yes, wages paid to oneself qualify! 

– Many agents pay for assistant services; by putting an assistant on payroll, they could 
also qualify



What about Developers of Real 
Property?

– In general, most real estate development activates rise to the level of a trade or 
business; because of this, they should qualify for 199A.

– However, if the development activity is not regular and consistent, and as such 
does not rise to the level of a trade or business, then it likely won’t qualify 
(however, if it isn’t a “trade or business,” it is likely that any income from sales 
of property would qualify for capital gain treatment)

– What does this mean? There is no bright line test for what qualifies as a trade or 
business for a Real Estate Developer. The important distinction is whether the 
taxpayer is behaving like an “investor” or like a “dealer.” 



Investor versus Dealer

– Investors:  investors hold property for long periods of time with a goal of income 
and long term appreciation (think rental property or 10 year investments in 
property). Sales of property result in Capital Gain and income is likely not eligible for 
the QBID. Does not rise to the level of “Trade or business.”

– Dealers: dealers buy and sell property regularly and as part of an ongoing business. 
Expenses related to the business are currently deductible and any profit from sales 
results in ordinary income which likely does qualify for the QBID. Rises to the level of 
a “trade or business.”

– The Takeaway: whether a real estate developer is eligible for the QBID depends on 
whether they are an investor or dealer. Note: it is possible for the same taxpayer to 
be both an investor and dealer. The facts and circumstances of each activity will 
determine this! 



Final thoughts on rental real 
estate

– For purposes of the rental real estate Safe Harbor, the following activities 
qualify as services: advertising, interviewing tenants, repairs, management of 
service providers. Amazingly, services provided by people other then the 
taxpayer count! 

– However, certain activities don’t count such as : financing activities, long term 
capital improvements or travel . 

– Also, properties with Triple Net Leases don’t qualify (for the Safe Harbor, it isn’t 
clear if they do independent of the Safe Harbor)

– If you qualify for the Safe Harbor, should you use it? 


